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ARBITRATION SCHEME FOR THE TRAVEL INDUSTRY

Rules (2001 Edition)

This innovative Scheme has been developed to resolve consumer disputes within the travel industry.  It is based upon the Consumer Dispute Resolution Scheme published by the Chartered Institute of Arbitrators (“the Institute”), in consultation with the Office of Fair Trading and the National Consumer Council.

1.
Introduction and Scope of the Scheme
1.1
The Arbitration Scheme for the Travel Industry (“the Scheme”) applies to claims for compensation sought in respect of disputes between members of the Association of British Travel Agents (“ABTA”) and their customers.  Where a contract exists claims may be made by or on behalf of any person named in the booking form or other contractual documents. In these Rules “customer” includes prospective customers of the ABTA member and includes all persons on whose behalf a claim is made.

1.2
These Rules apply to applications for arbitration received on or after 1st May 2001.

1.3 All claims for compensation under this Scheme must be made in pounds sterling only.

1.4
All claims made must be made in written English.  Where video evidence is submitted any commentary must be in English.

1.5
Under the Scheme:

(a) Claims cannot be made where the amount claimed per person exceeds £5,000

(b) Claims cannot be made where the total amount claimed exceeds £15,000

(c) Any claims arising from the same booking will be consolidated and the limits in (a) and (b) above will apply.

1.6
The Scheme is not designed to deal with claims arising solely from personal injury or illness. The Scheme is designed to deal with claims for general compensation arising from breach of contract and/or negligence. However, if such a general compensation claim includes an element of minor illness or personal injury then this can also be considered by the Arbitrator, although for this specific element the Arbitrator cannot award more than £1,000 per person, such amount to be included within the total amounts allowable under the Scheme as set out in 1.5 above. The Scheme cannot be used for disputes concerning:

(a) Claims for compensation exceeding the limits above

(b) Serious personal injury, serious illness, nervous shock, death or the consequences of any of these other than as provided for above.

1.7
In considering the Parties’ cases, the Arbitrator shall have regard to ABTA’s Code of Conduct.  In the event of a conflict between a rule of law and a provision of the code, the interpretation most favourable to the customer shall prevail.

1.8
These Rules are designed primarily for arbitrations between two Parties, that is to say, between a travel agent or a tour operator and its customers.  However, a customer may also apply for arbitration against both a travel agent and a tour operator.

1.9
The Claimant must confirm on the application form that every reasonable effort has been made to resolve the dispute through the Respondent’s in-house complaints procedure.

2.

Commencement of Arbitration Proceedings and Arbitration Procedure
2.1 The arbitration begins after the customer making the claim (“the Claimant”) has signed and submitted an application form together with their full schedule and statement (“the Claim”) to the Chartered Institute of Arbitrators (“the Institute”), in duplicate, accompanied by the appropriate registration fee.  The application form is available from the Institute in hard copy or can be downloaded from the Institute’s website at www.arbitrators.org. Specimen forms can also be downloaded from the ABTA website at www.abta.com.

2.2 The Claimant’s application for arbitration must be received by the Institute within 9 months of completion of the return journey or of the events giving rise to the dispute, whichever the later. However, applications can still be made outside this time limit if the ABTA Member (“Respondent”) agrees, but the ABTA Code does not require agreement from the Respondent. 

2.3
The Claimants registration fees are charged on the scale set out in the application form. The Respondent is required to pay a separate fee direct to the Institute. But:

(a) Where two members of ABTA (for example, a travel agent and a tour operator) are joined in the same application, each shall pay half the fee

(b) Where the only Claimant is a child under the age of 12 at the date when the holiday was booked, a registration fee is payable by the person making the claim on that child’s behalf

2.4
Registration fees are non-returnable save for Rules 2.15 and 5.1.

2.5 Upon receipt of the application form, the schedule and Statement of Claim from the Claimant, the Institute will forward the documentation to the Respondent, giving the Respondent 21 days in which to submit to the Institute a Defence to Claim, in duplicate, accompanied by the signed application form and appropriate registration fees.

2.6 Upon receipt of the Respondent’s Defence to Claim, the Institute will forward a copy of the Defence to Claim to the Claimant, who shall be given 7 days to submit final Comments on the Defence.  The Comments on the Defence should not include any new claims, but simply reply to the Defence to Claim submitted, and shall be submitted in duplicate.

2.7 The Institute will send a copy of the Claimant’s Comments on the Defence to the Respondent, who is not permitted to make any further comment without the express approval of the Arbitrator.
2.8 A single Arbitrator will then be appointed by the President or a Vice-President of the Institute.  Subject to any Directions given by the Arbitrator, the arbitration procedure will be on documents only.  The Arbitrators selected for appointment are Fellows of the Institute and all appointments are within the Institute’s exclusive and unfettered control.

2.9
An award cannot be made for an amount of more than the amount claimed on the application form.

2.10
Payment ordered by an award must be made within 21 days of the date of the award, unless directed otherwise in the award.  Payment of an award must be made directly between the Parties and not through the Arbitrator, the Institute or ABTA.  Arbitration awards are directly enforceable through the courts. Enforcement is the Parties’ responsibility and the Institute is unable to assist.  Any queries concerning enforcement should in the first instance be addressed to ABTA.

2.11
Original documents will be returned to the Parties after six weeks have elapsed from the date of the award if requested by the Parties within this time, but only if a self-addressed envelope of suitable size and appropriate prepaid postage accompanies the request.

2.12
Arbitrator’s may request the provision of any further documents, information or submissions that they consider would assist them in their decision.  If these are not sent to the Institute or to the Arbitrator within the time prescribed, the Arbitrator will proceed on the basis only of the documents already before him.

2.13
Documents submitted by the Parties other than those contained within the Statement of Claim, the Defence to Claim or Comments on the Defence will not be admissible as of right but at the Arbitrator’s sole discretion.  Where a Party submits such documents, the Arbitrator will decide whether or not they are admissible.  Where the documents are held to be admissible, the other Party will be sent copies and be entitled to comment on them before an award is made.

2.14
If a Respondent does not submit its Defence to Claim within the time allowed and does not send one within 14 days of a reminder by the Institute, the Arbitrator will be appointed and, subject to any Arbitrator’s Directions given, the dispute will be decided by reference to the documents submitted by the Claimant.

2.15
If, in the Arbitrator’s opinion (which shall be final), the dispute is not capable of proper resolution on documents only, the Arbitrator’s appointment shall be revoked and the Parties registration fees will be reimbursed.

3.

Content of Submissions for Arbitration
3.1
The Statement of Claim shall include:

(a) A description of the claim made, which should not seek recovery for an amount above that stated upon the arbitration application form

(b) All evidence that is available to support the claim, including, but not exclusively, complaints lodged prior to or during the holiday, or photographs, or a video taken during the holiday

(c) All supporting documents and other evidence submitted in duplicate, or where there are two Respondents, in triplicate.  Where videos are submitted the relevant extract shall be in VHS standard format, shall not exceed 15 minutes running time, but may include a commentary

3.2
If the Claimant is unable to submit the documents which evidence the original contract or order, the Respondent shall submit a copy of such documents with the Defence.

3.3
The Defence to Claim should be in writing in the form defined for the Statement of Claim, i.e. in documentary form, in duplicate, and forwarded by post, and shall include:

(a) A copy of the booking conditions and the brochure, or advertisement from which the holiday was selected

(b) A copy of the signed booking form, where available

(c) A copy of the confirmation invoice, and any variations made to it

(d) What matters in the Claimant’s documents are accepted or agreed

(e) What matters are disputed, with reasons why

(f) Any supporting documents relied on as evidence.

3.4 Comments on the Defence should be submitted on the prescribed form, in duplicate.  The relevant Party may raise no new matters or points of claim at this stage in proceedings.

4.

Powers of the Arbitrator
4.1
Any Arbitrator appointed shall be, and remain at all times during the arbitration, impartial and independent of the Parties and of ABTA, and shall decide the case in accordance with the relevant law.

4.2
Any Arbitrator should also act reasonably expeditiously, and in a way that provides a fair means for resolving the dispute.

4.3
The Arbitrator may, alternatively, in his/her absolute discretion, refuse to consider documents that are not submitted within timescales set down by these Rules.

4.4
When deciding on liability and amount of award, the Arbitrator must not take into account any offers of settlement that have been made by either Party, but it shall be open to the Arbitrator to have regard to such offers when awarding to any Party the reimbursement of the registration fee under Rule 5.1.

4.5
The Arbitrator shall have full jurisdiction to consider whether any claim made falls within his/her powers to determine, and, assuming such course is reasonable in all the circumstances, and having regard to cost, to request legal or expert assistance provided that the Parties should have had a full opportunity to comment upon such assistance.

4.6
Upon the application of the Claimant within the time limit in 2.2, the Arbitrator shall have the power to join a further party to the claim (provided that further party is an ABTA member) subject to an adjustment in the Respondent’s fee as provided for in Rule 2.3(a).

4.7
The Arbitrator shall direct the procedure of the arbitration including the amendment of time limits and other procedural matters and have the power to:

(a) Allow submission of further evidence and the amendment of the Statement of Claim or Defence to Claim

(b) Order the Parties to produce goods, documents or property for inspection

(c) Conduct such enquiries as may be desirable

(d) Receive and take into account any relevant oral or written evidence

(e) Proceed with the arbitration if either Party:-

(e) Fails to comply with these Rules or with any Direction or

(e) Fails, after receiving due notice, to attend any meeting or inspection ordered by the Arbitrator

5.

Costs
5.1
The maximum amount that may be awarded to either Party as recompense for costs expended in the arbitration shall be an amount equal to the Claimant’s registration fee for the arbitration. 

5.2

In exercising his/her discretion, the Arbitrator may have regard to offers made to settle the dispute prior to commencement of the arbitration.

5.3

No legal proceedings may be brought by one Party against the other for recovery of costs incurred during the arbitration, except as provided for in Rule 5.1 above.

5.4

The provisions for costs will not apply to any application for appeal against the Award.

5.5

Each Party shall bear its own costs of preparing and submitting its case (including legal costs).  These shall include costs for preparing and submitting any subsequent application for Review, as specified in Rule 8.3.

6.

Finality of the Award
6.1
Generally, the Award of the Arbitrator will be final and binding on both Parties, and any payments that the Arbitrator directs to be paid must be paid within 21 days of the date of the award.

6.2
If, however, either Party considers the Award is one that no reasonable Arbitrator should have reached on the basis of the documents presented, any payment ordered should still be made, but they may write requesting that the matter be referred to Review.

6.3 If no Application for Review is made within 21 days all Parties must comply with the terms of the original arbitration Award.

7.

Review Procedures & Rules
7.1
Any Party to arbitration under this Scheme may appeal against the Award of the original Arbitrator.  The Party requesting the Review is known as the “Appellant”.

7.2
An Application for Review by the Appellant will only be considered if:

(a) The Institute receives it within 21 days of the date that the Award was dispatched to the Parties by the Institute.

(b) It is accompanied by a copy of the Arbitrator’s Award together with a statement setting out the reasons why the Award is one that no reasonable Arbitrator should have reached on the basis of the documents presented.

(c) A cheque accompanies it for the sum of £300, made payable to “The Chartered Institute of Arbitrators”.  This fee is known as the “Review Fee”.

7.3
The Institute will acknowledge receipt of the Application for Review and will send the Appellant a “Review Request Form”.  The Institute will also notify the other Party or Parties (“the Review Respondent(s)”) that the Application for Review has been made.

7.4
The Appellant shall return the completed Review Request Form to the Institute within 7 days together with additional copies of the form for each Review Respondent.

7.5
The Institute will send a copy of the Appellant’s completed Review Request Form to the Review Respondent(s) who shall, within 14 days of receipt, send to the Institute a written response.  The Institute will send a copy of each response to the Appellant and to every Review Respondent involved.  No further representations shall be allowed except by leave of the Review Arbitrator.

7.6
The Institute shall appoint a sole senior Arbitrator (the “Review Arbitrator”) to determine the dispute and shall notify the Parties of such appointment.

7.7
The Institute shall obtain from the original Arbitrator the documents submitted by the Parties to him/her and deliver those documents with a copy of the original Award to the Review Arbitrator.  The Review Arbitrator shall not consider any new evidence presented by any Party in the Review and may either:

(a) Confirm the original Award, or

(b) Set aside the original Award in whole or part and substitute a new Award.

8.

Costs of Review Procedure
8.1
The Appellant shall pay the Review Fee and shall not be entitled to recover this fee and no order shall be made in relation to this fee, regardless of the outcome of the Review.

8.2
After the Review has been considered the Review Arbitrator shall also consider the costs order made under the original arbitration.  In doing so, the Review Arbitrator may, within the absolute discretion exercised in accordance with Rules 5.1 and 5.2, order the reimbursement by one Party to the Review of any registration fee paid by any other Party.

8.3

Each Party shall bear its own costs of preparing and submitting its case for Review (including legal costs).

9.

Miscellaneous Conditions of Review Procedure
9.1
The Rules relating to the conduct of arbitration at first instance shall apply to a Review except where such Rules are inconsistent with Rules 7 and 8.

9.2
Once the Review Procedure has been completed, no further steps can be taken by any Party under these Rules.  Any Party considering the possibility of an appeal to the courts, if indeed such an appeal is legally possible, is strongly advised to seek legal advice.

10.

Confidentiality
10.1
No party involved in any arbitration under the Rules, or ABTA, the Institute or the Arbitrator, shall disclose explicit details of the proceedings, award, and reasons for the award to any stranger to the proceedings unless it is necessary to do so in order to enforce the Award.

11.

Miscellaneous
11.1
The law to apply (English, Scottish etc) shall be determined by the Arbitrator if the Parties fail to agree.

11.2
The Institute reserves the right to appoint a substitute Arbitrator if the Arbitrator originally appointed dies, is incapacitated or is for any reason unable to deal expeditiously with the dispute.  The Parties shall be notified of any substitution.

11.3
Awards made under the Scheme shall be final and binding on the Parties, subject to the conditions of the Review Procedure.

11.4
Subject to the right of either Party to request the Institute to draw the Arbitrator’s attention to any accidental slip or omission which he/she has power to correct by law, neither the Institute nor the Arbitrator can enter into correspondence regarding an Award made under the Scheme.

11.5
Neither the Institute nor the Arbitrator shall be liable to any Party for any act or omission in connection with any arbitration conducted under these Rules, save that the Arbitrator (but not the Institute) shall be liable for any wrongdoing on his/her own part arising from bad faith.
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